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| nt roducti on

On May 31, 1994, Underground Storage Tank Techni cal



Services Group, Inc., entered into an agreenment with Ryder Truck
Rental, 1Inc., pursuant to which the former was to provide

construction | abor and materials for a Ryder facility in South Bend,

| ndi ana. I n connection with this project, UST Tech "subcontracted"
with Freestone Sand & Gravel, Inc., for the performance of certain
servi ces.

Wthin 90 days pre-petition, Ryder nade a paynent by check
to Freestone in the amunt of $7,741.50. This paynent was pursuant
to UST Tech's prior witten authorization, as required under the
terms of a "Direct Pay Agreenent” signed by Ryder and UST Tech.

In this adversary proceeding, the trustee alleges that the
paynment is subject to avoidance under 11 U S.C. 8547(b). He filed
a notion for summary judgnent on February 26, 1997. Although the
Def endant did not respond to this notion, that fact does not nean
that the notion nust be granted. See F.R Civ.P. 56(e) (incorporated

by F. R Bankr.P. 7056) (The non-novant "nust set forth specific facts

showing that there is a genuine issue for trial. If the [non-
nmovant] . . . does not so respond, summary judgnent, if appropriate,
shall be entered . . . ." (enphasis added)); see also, e.g., United

States v. One Parcel of Real Property, 27 F.3d 327, 329 n.1 (8th

Cir. 1994); Tobey v. Extel/Jwp, Inc., 985 F.2d 330, 332 (7th Cir

1993); Guarino v. Brookfield Twp. Trustees, 980 F.2d 399, 407 (6th

Cir. 1992); Anchorage Assocs. v. Virgin |Islands Board of Tax Revi ew,




922 F.2d 168, 175 (3d Cir. 1990); Jaroma v. Mssey, 873 F.2d 17, 20

(st Cir. 1989) (per curiam; John v. Louisiana, 757 F.2d 698, 709
(5th Cir. 1985). And for the reasons which follow, granting the

relief requested by the trustee would be inappropriate.

Di scussi on

Section 547(b) provides in pertinent part:

[ TIThe trustee may avoid any transfer of an
interest of the debtor in property--

(1) to or for the benefit of a creditor;
(2) for or on account of an antecedent debt
owed by the debtor before such transfer was
made;
(3) made while the debtor was insol vent;
(4) nmade--

(A) on or within 90 days before

the date of the filing of the

petition;

(5) that enables such creditor to receive
more than such creditor would receive if--

(A) the case were a case under
chapter 7 of this title;

(B) the transfer had not been
made; and

(C) such creditor recei ved
payment of such debt to the
ext ent provided by the provisions
of this title.

11 U.S.C. §547(b).



El ement (3) is presuned to be satisfied, see 11 U.S.C.
8547(f), and the trustee included with his nmotion solid evidence
that the other enunmerated elenents are satisfied as well. See
Trustee's Exhibits A, C, F, G L, Oand P. The Defendant countered
with no evidence to the contrary. Thus for purposes of considering
the Plaintiff's notion, the Court deens each of these requirenents

to be net. See generally, e.qg., Cox v. Kentucky Dep't of Transp.

53 F.3d 146, 150 (6th Cir. 1995) ("[T]he nonnoving party nust
present affirmative evidence to defeat a properly supported notion
for sunmary judgnment."); cf. Guarino, 980 F.2d at 406 ("[I]t seens
to us utterly inappropriate for the court to abandon its position of
neutrality in favor of a role equivalent to chanpion for the non-
nmoving party: seeking out facts, developing legal theories, and
finding ways to defeat the nmotion [for sunmary judgnment].").

Less straightforward, however, is the question of whether
Ryder's paynent involved "an interest of the [Dlebtor in property,"”
as 8547(b)'s preanble requires. Inthis regard, there are basically
two theories under which the trustee could proceed. One is that UST
Tech owned an interest in the noney used by Ryder to pay Freestone.
The other is that in accepting paynment from Ryder, Freestone in
essence collected on an account that Ryder owed to UST Tech. See

generally Mason v. Zorn Indus., A P. No. 95-3109 (Bankr. E.D. M ch.

Feb. 13, 1997), at p. 5.



The trustee appears to i nvoke the former node of anal ysis,
as his brief focuses on Ryder's "funds," and nmakes reference to "the
debtor's property interest in noney." Trustee's Brief at p. 5.

Moreover, the brief relies on what this Court has called the

“control"™ doctrine, which holds that "a debtor 'owns'--i.e.,
‘controls'-- noney emanating froma third party if it is the debtor
who dictates how that noney is to be spent.” Mason v. Southern

Sanitation, A P. No. 95-3154 (Bankr. E.D. Mch. Feb. 13, 1997), at

pp. 11-12. See Trustee's Brief at pp. 5-7. A closer reading of the
trustee's notion, however, |eads the Court to conclude that it is
prem sed on the theory that Freestone obtained UST Tech's account
recei vabl e.

Ryder's check was drawn on a "'suspense account' [which]

was funded by three checks made payable jointly to . . . [UST Tech]
and Ryder for ampunts Ryder owed to . . . [UST Tech] on . . . [other
construction] jobs.". 1d. at p. 3. But the fact that Freestone

was, | oosely speaking, paid by Ryder with noney identified as being
owed to UST Tech would not appear to be inherently significant for
pur poses of determ ning whether UST Tech "owned" that nobney. See

Zorn, supra p. 4, at pp. 19-20.

Nor does the Direct Pay Agreenent purport to vest UST Tech
with specific rights in the so-called "suspense”™ account. No

showi ng has been made, and i ndeed the trustee does not even seemto



be arguing, that UST Tech controlled certain dollar bills or
accounts owned by Ryder. Rather, the trustee's argunent appears to
boil down to the sinple proposition that, if and to the extent Ryder
made payment on its contractual obligation to UST Tech, the latter
coul d designate how this paynent was to be made.

So understood, the trustee's argunent can be restated as
fol |l ows: pursuant to the Direct Pay Agreenent, UST Tech had the
power to assign its account receivable to certain of its unpaid
subcontractors, and Ryder was bound by any such assignnent. \When
his position is stated in these terns, it becones obvious that the
trustee is arguing that Ryder's payment was i n substance nade on the
account which it owed to UST Tech. Rat her than asserting that UST
Tech owned an interest in Ryder's noney, then, the Court understands
the gist of the trustee's motion to be that the transfer to
Freestone involved UST Tech's account receivable--i.e., the
contractual right of UST Tech to be paid by Ryder for the work it
perfor ned.

That being the case, it seens pointless to focus on
"control" since, by definition, the account in question bel onged to

UST Tech. See Zorn, supra at p. 7 (The question of the debtor's

control over property has "no logical role to play" with respect to
the issue of whether the preference defendant appropriated the

debtor's account receivable.). Wy, then, did the trustee invoke



the control doctrine? The Court believes that a case upon which the

trustee relied, In re Hartley, 825 F.2d 1067 (6th Cir. 1987),

provi des the answer to this question.

In Hartley, the debtor obtained a $500,000 |oan from
M dwest Enmery Freight Systenms, Inc. Rather than giving the noney to
the debtor, however, M dwest paid the |oan proceeds directly to
Peopl es Banki ng Conpany, in partial satisfaction of the debtor's
overdrawn checking account. 1d. at 1068.

The trustee sued Peoples to recover the paynent from
M dwest as a preference. |In deciding whether the debtor owned the
requi site property interest, the Sixth Circuit seem ngly focused on
the noney paid by M dwest to Peopl es. See, e.qg., id. ("The
principal issue . . . is whether the debtor owned the $500, 000 paid
to Peoples D id. at 1070 (indicating that the

control doctrine is inplicated [w] here there is a question as to

the debtor's ownership of the noney'" (citation omtted)); id. at
1072 (" . . . Mdwest, not the debtor, controlled the disposition of
the funds . . . ."). As wll be explained, however, this

interpretation of Hartley is untenable.
"The rel evant tinme franme for ascertaining the nature of the

debtor's interest intransferred property is, of course, i mediately

prior to the transfer." Zorn, supra at p. 18 (citing Begier v. IRS,
496 U.S. 53, 58 (1990)). If Hartley was in fact treating the



transfer at issue as involving cash, then, the question would boi
down to whether, prior to transfer, Mdwest granted the debtor
property rights in any of its nmoney or checking accounts. Yet the
court never analyzed the case in such terns.

Even nore inportantly, an affirmative answer to that
inquiry would be spectacularly wong. After all, if Mdwest gave
anything of value to the debtor pre-transfer, it was sinply a

commtnent to make the | oan. See Hartley, 825 F.2d at 1068-69. Had

M dwest reneged on this comm tnment, the debtor nay have had a cause

of action, but it surely could not prevail on the theory that it

"owned" a consensual interest in any of Mdwest's assets. See
generally Restatenment, Second, Contracts 8351, Comment e and
Illustrations. |If Hartley is in fact a "cash-transfer"” case, then,

both the court's reasoning and its hol di ng are unfathomabl e.

On the other hand, the decision in Hartl ey nmakes sense if
one assumes that the court was not speaking literally when it
identified "noney" or "funds" as the subject of the transfer, and
that what it really nmeant by such ternms was the debtor's right of
payment . Anal yzed from this perspective, Hartley's outconme is
def ensi bl e: Peoples didn't appropriate the debtor's right of
payment, for the sinple reason that the debtor had no such right.
Stated nore precisely, the debtor had only a technical right of

payment, because it was subject to the condition that the noney be



turned over to Peoples. Thus it was Peopl es that owned what m ght
be called a "beneficial™ interest in the debtor's account
recei vable, with the debtor holding only bare "l egal" title therein.

Cft. Selby v. Ford Mdtor Co., 590 F.2d 642, 645 (6th Cir. 1979)

("Viewed as a traditional trust, the beneficial interests in the
trust fund woul d not be the 'property' of the bankrupt contractor or
his estate in bankruptcy. The subcontractors would own the
beneficial title to the trust, and the contractor would sinmply hold
legal title to the funds as trustee.").

This interpretation is reinforced by Hartley's holding to
the effect "that the debtor is conclusively presunmed to contro
borrowed funds to the extent he gave security to the |lender," a
holding which this Court dubbed the "collateral value rule."

Sout hern Sanitation, supra at p. 14. See Hartley, 825 F.2d at 1071-

72. If Hartley is an account-receivable case, this holding can
pl ausi bly be defended on the pragmatic theory that, as conpared to
a borrower who gives no security, a borrower who puts up collatera
isin a stronger position to dictate howthe | oan proceeds are to be
appl i ed.

Of course, the foregoing theory is highly debatable, as it
overl ooks the fact that even collateralized | enders often specify
how the |oan proceeds can be spent. For exanple, residential

purchase-nmoney nortgagors are routinely obligated by contract to



apply the borrowed funds to the purchase of the residence.

But if Hartley is a cash-transfer case, then the soundness

of its collateral value rule is even nore suspect. It would be
absurd, after all, to suggest that the question of whether--and the
extent to which--the debtor owned a consensual, pre-transfer

interest in Mdwest's noney turned on the value of the security
interest granted to M dwest by the debtor.

For these reasons, the Court concludes that Hartley's
di scussion of "control" pertained not to the | ender's noney, per se,
but to the debtor's ability to designate the ultimte recipient of

the loan. Cf. In re Montgonmery, 983 F.2d 1389, 1395 (6th Cir. 1993)

(a post-Hartley preference action filed against a bank in which the
sane court ruled that the debtor had control over "funds represented

by . . . checks he deposited at" the bank).! Since the party so

IMont gomery is instructive because it is so obvious in that case
that the debtor had no control over noney, as such: The checks he
gave to the preference defendant were sinply assignnents of his
cl ai magai nst the bank upon which the checks were drawn. See, e.qg.,
Citizen's Bank v. Strunpf, 516 U S. _ , 133 L. Ed.2d 258, 264 (1995)
(" Respondent's . . . view of things m ght be arguable if a bank
account consisted of noney belonging to the depositor and held by
t he bank. In fact, however, it consists of nothing nore or |ess
than a prom se to pay, fron1the bank to the depositor . . . .");
Barnhill v. Johnson, 503 U.S. 393, 398 (1992) ("A person mnth an
account at a bank enjoys a claim against the bank for funds in an
amount equal to the account bal ance. Under the UCC, a check is
sinply an order to the drawee bank to pay the sumstated . . . .");
In re USA Diversified Products, 100 F.3d 53, 55 (7th Cir. 1996) (".

Diversified did not own the noney in the account, but was nerely
a creditor of Merrill Lynch (a financial internediary anal ogous to
the bank in the Strunpf case)."); In re Bernard, 96 F.3d 1279, 1283

10



desi gnat ed has no nore than a right of paynent vis-a-vis the | ender,
Hartley is in essence an account-transfer case, rather than a cash-
transfer case.

Whi ch brings us back to the original question, why | ook at
“control"™ in an account-transfer case? Here's the answer:
consistent with Hartley, the debtor "owns" an account only if she
"controls" it, and she controls it if she has an unfettered right to

t he proceeds of the account. See Hartley, 825 F.2d at 1070-72; see

al so Montgonery, 983 F.2d at 1395.

In the usual course of events, the Court's next task would
be to determ ne whether UST Tech had sufficient "control" over the
Ryder account. As al ready indicated, however, it is not at all
clear from the trustee's nmotion that he is identifying the
transferred property as a right of paynent, rather than cash. G ven
Hartley's opacity on this point, the trustee's own lack of clarity
and/ or confusion is understandable. It neverthel ess would be unfair
to the Defendant to consider the account-appropriation theory as

havi ng been raised at this juncture. See John Deere Co. v. Anmerican

Nat'| Bank, 809 F.2d 1190, 1191-92 (5th Gir. 1987) ("[T]his point

was not raised by the Bank in a manner that woul d be sufficient

(9th Cir. 1996) ("Instead of owni ng noney sitting in their accounts,
t he Bernards owned cl ai ns agai nst their bank."). As inHartley, the
references in Montgonery to "funds" are sinply shorthand for "the
right to receive funds."

11



to put John Deere on notice that failure to present evidence of
damages could be grounds for summary judgnment . . . . Since the
district court's grant of summary judgnment was not based on grounds
advanced by the Bank, and no opportunity was given to John Deere to

respond, we nust reverse."); cf. Celotex Corp. v. Catrett, 477 U. S.

317, 326 (1986)("[Dl]istrict courts are wdely acknow edged to

possess the power to enter sunmary judgnents sua sponte, so long as

the | osing party was on notice that she had to cone forward with al

of her evidence." (enphasi s added)). This is particularly true
here because the theory inplicates a question which the trustee's
notion ignores--that i's, whet her Ryder owed Freestone an
"i ndependent" obligation to make the paynment under chall enge. See

Zorn, supra at p. 7 ("[Ln_re] Arnold[, 908 F.2d 52 (6th Cir. 1990)]

should . . . be construed as holding that the third party's
i ndependent obligation established that the transfer did not
constitute a seizure of the debtor's account receivable.").

I n short, the trustee did not clearly articul ate any theory
pursuant to which the Court nust conclude "as a matter of |aw' that
UST Tech possessed rights in the property transferred. F.R Civ.P.
56(c) (incorporated by F.R Bankr.P. 7056). Accordingly, his notion

will be denied.?

°The trustee al so argued that he is entitled to sunmary j udgnent
with respect to affirmati ve defenses asserted in Freestone's answer.
Since an i ssue remai ns concerning a primary elenment of the trustee's

12



An appropriate order shall enter.

Dated: May 7, 1997

ARTHUR J. SPECTOR
U. S. Bankruptcy Judge

cause of action, summary judgnent nust of course be denied in any
event. Arguably, these defenses are subject to being effectively
"stricken" for lack of proof. See F.R Civ.P. 56(d) (incorporated by
F. R. Bankr.P. 7056); 10A Wight, MI|ler & Kane, Federal Practice and
Procedure: Civil 2d 882734, 2737. However, there is no reason to
believe that proceeding in this fashion would in this case
substantially facilitate the task of the parties or the Court. See
generally id. at 82737 (Rule 56(d) may be utilized "when it woul d be
practicable to save tine and expense and to sinplify the tri al

.o [I]f the court determ nes that entering a partial summuary
judgnment by identifying the facts that no | onger may be disputed
would not materially expedite the adjudicative process, it my
decline to do so . . . ."). The Court therefore will not address
the trustee's notion insofar as it relates to the affirmtive
def enses.
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